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Enhanced Action: ©]s} “ADP”)& A x]s}oiu}ﬁ) A7)1EHSAAE A8 GAlZ o]
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BE ujEFo] g5t e MRS 45}0}04 BE
5oz Jolstel Aoz A Faskl dEa] Ha A2 ANE Slas
ADP732 20126l 7§ 5|o] COP21 ()M o] ol E &
It} o] ADP elA= CBDRO| tfgh A - 7i==9] ¢7go] o
g ake g AE ofFe] Fa Aol Ha 9l

1) United Nations Framework Convention on Climate Change, 1992, 1771 UNTS 107. [o]3}
“Fo TE “UNFCCC”]

2) Pieter Pauw, Steffen Bauer, Carmen Richerzhagen, Clara Brandi, Hanna Schmole, Different
Perspectives on Differentiated Responsibilities: A State-of-the-Art Review of the Notion of
Common but Differentiated Responsibilities in International Negotiations, Discussion Paper,
2014, German Development Institute, p. 1.

3) Decision 1/CP.17, Establishment of an Ad Hoc Working Group on the Durban Platform
for Enhanced Action, FCCC/CP/2011/9/Add.1 (2011.12.9.).



Post-2020 7|3 HstHAe] ‘BE<| J2iLt AHstE Helo| BE A7 183

FlEustgore 19924 BAle] 247) OECDE U= AR AAZS ol&aH4ol
AR B 1] 5712 T HEAD GAS L RSN 571 F 247)) OECD
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-2 FEE AL FAHGTED) 718 HEAL/ HREAI Y o FHAQl HTo
BE 259 27k wiE dAS AAE ukdd & gloke Aot ulehA AR
E& 9ok A4 GAIE uhedd CBDRo| ofd #AS whejet 514 7de] CBDRE
FAgth @A X F< ADPFelx CBDRY| thet 4 zfole= #45kE: 5
T2 AN M7EH NS of DA AFEEE AUA ] vk oA tigez
YERt Tt
I 359 1oy sty Ao FHA A

1, 29

ZA| 874 o)A CBDRE RE 77} 87 Hao] ZEo| Molo] glA|ut 7o)
BAA, 7124 48 & 1Este] Zao] ApEstE Aol FEstlof gtk 93
o|c}.0) ojwjdl 34 FA7E BE VIS FFAHCR JFE AL YFE ke

4) Pieter Pauw et al., supra note 2, p. 1.

5 T. Deleuil, “The Common but Differentiated Responsibilities Principle: Changes in
Continuity after the Durban Conference of the Parties”, Review of European Community
& International Environmental Law 21(3), 2012, p. 278; P. G. Harris, J. Symons, “Norm
Conflict in Climate Governance: Greenhouse Gas Accounting and the Problem of
Consumption”, Global Environmental Politics 13(1), 2013, p. 20.

0) A5, TASAY, A2, TEAL 2015, p. 79.
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BE S7ke] el o= @ Fhel w0 of BAE AT & glong
24 2l FEel Aolo] AT, A A Fo glo] ATk 2 Aol
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Sl S7olA Bk e 5ol Aole HIRo A Ao] P R E e
FhE) orshel WA FHHT ML BEE 4L SR

ol wet, FABAWAN] AEA Bole () HAFG AT Aold]
o2 sl AgeH T4, (i) ol Bastel ALEATAA T4 BAH
F5 818 e 0 AZ 77 59 A A8, (i) ARA, 71%0l4, il
5 gl i A9 Fol FH2 Uehde,

2, o8

CBDRe] 247} H& 2T 19729 FAISRAMA(AESE A9,
1979 GATTe)A XHE”Q ‘%(Enabhng Clause) SolA Zold & t8)
34, CBDRL 19924 %xl A3 5] oo o] 2ol FAIF ol ZAHA

o Az omA WA Hik. oleld A F sl AU BH7 Aol
22 9L AT Ao Yok F ATAHE B P HATH
27 olshol tfal Jlelske 7t Jolge Tefstel, FHES 2 Teh At

 #e)2 7MIP T Tgste] AR CBDRE SRt Qo) w3k Al w
AT S Ago] SAslolok B s 249 o|F CBDRE

7) P. Sands, Principles of International Environmental Law, 3" ed,, Cambridge University Press,
2012, p. 233; R. Dellink et al, “Sharing the Burden of Financing Adaptation to Climate
Change”, Global Environmental Change 19(4), 2009, pp. 414-415; Pieter Pauw et al., supra
note 2, pp. 3, 6; T. Honkonen, The Common but Differentiated Responsibility Principle
in Multilateral Environmental Agreements: Regulatory and Policy Aspects, Kluwer Law
International, 2009, p. 90.

8) L. Rajamani, Differential Treatment in Environmental Law, Oxford University Press, 2006,
pp- 26-28; T. Honkonen, supra note 7, pp. 69-70.

9) AN A7YH BE HE ¢ o237 2t} “In view of the different contributions
to global environmental degradatlon, states have common but differentiated responsibilities.”
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A7) sk Qo] AEel Aol HPom,I0 CBDRS} Ak fo] m
w2l QeEAY 53 SADAYe) ok Ropol) ARsEA B,

A dl2A, UNFCCC A3Z 13e)4 "R 3% 92sa 357
OlUHE 1 AR Aot i A3t Aztel 5ol weh Aol WA © vl
Aehe] oleg Sf3te] ZIFAAE BEslo} gheh. webd A PAR 1
% 2 3H Eohel YA H glol AEA 48 slof #u 3 FAS kD
olo] o} ot A4z 38 AT Z0) LA thetel 715zt B4 ol
Ao AIAQL § AL FHIL § 2 5L Mol it e 93 A
2 Ak gleh)

3. ZHEH Xl

CBDRe] FAI7Mol 43 B 45T Qonk of A2 FARE
02 QAT % il thel olat ozle] Yo ¥4 Ak SAlst. Al
$0E A e o ke Qi Bale] Sk ol ta WA o
279k 1218 CBDRE 3htel HA5o2Ae] Aolo} g, 48897} o

A% Segste] Qi 9ol E4) a7lel 359 4 ¢ A0 Bk T)n
W4 3] thgel s O B] B o W BN =3 o1
$29 4eED Bt

12)3 UNFCCC A3ze] g elehs A% sol 748 7150aA14 904
CBDRS| 7%, o= Herbd] WH 7482 94T A7t BAHe] Feh1o

10) T. Deleuil, supra note 5, p. 272; L. Rajamani, supra note 8, p. 10.

1) ok A3z 18] YL 23} £t} “The Parties should protect the climate system for
the benefit of present and future generations of humankind, on the basis of equity and
in _accordance with their common but differentiated responsibilities and respective
capabilities. Accordingly, the developed country Parties should take the lead in combating
climate change and the adverse effects thereof.”

12) Yof A4z 3% WA 5%

13) ZAAPEARA(CT) 74 A38=E 13Kb).

14) T. Honkonen, supra note 7, p. 89.

15) Ibid., p. 302.

16) Pananya Larbprasertporn, “The Interaction Between WTO Law and the Principle of
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CBDRS1o] §4 2 o7} ohjel eiadiol 1gtehe 2} Sl 1 o)
24 (1) BeF ABE AZo] 0 Q%0 ohle A “AHE elehn ol g0
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H
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A
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NSuaigoke P ol BHAel SRR Tk FEAI HFEAT A}
0% RISt FEAINE % 437) PAFe] EgEigied, B4 OECD 397

Common but Differentiated Responsibilities in the Case of Climate-Related Border Tax
Adjustments”, Goettingen Journal of International Law 6, 2014, pp. 149-150.

17) A. M. Halvorssen, “Common But differential Commitments in the Future Climate Change Regime
- Amending the Kyoto Protocol to include Annex C and Annex C Mitigation Fund”, 18 Colorado
Journal of International Environmental Law and Policy, 2007, pp. 247, 256; P. Birnie, A. Boyle,
C. Redgwell, International Law and the Environment, 31 ed., Oxford University Press,
2009, fn. 122; L. Rajamani, “The Principle of Common but Differentiated Responsibility
and the Balance of Commitments Under the Climate Regime”, 9(2) Review of European
Community and International Environmental Law, 2000, p. 124, fn. 42; E. Hey, “Common
but Differentiated Responsibilities”, in R. Wolfrum (ed.), The Max Planck Encyclopedia
of Public International Law, Vol. I, 2012, para. 18; T. Honkonen, supra note 7, p. 297.
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Zzke] 53 8 ABE - BAA 7] Wl P5e RE Pe el Eddoln
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Apshel Al Rofshe 2A12A FRAAE () A A9, (i) FRe BAH
A4 vlgo) BE ke S8l LR 01:715421 Aeg I Yoy,
ME=o] FAPLAT W HAo JA5d J
Nezge /%3 - H3d 5o nES o

) Wk Az 13
CBDR9Z& Hopolue CBDRo| /¥4 e olehe §oirt 7k,
CBDRRCS| el Selsc] 3 72/ 4ope 22 AL 19l U3
B8 olha At @ou CBDRAFE A7H thriel 3% Ls

18) T. Deleuil, supra note 5, p. 279.
19) o} A% 6WA #4.
200 ok AE 3, 10, 16, 21, 22WUA EF.



188  BEEWE H37# 3%

ST, FEAL GAke] Sk wldege] sl Al Aele Qe Aoz Bl
g 4 907 A% WREAL BAR5e) 480 Bad 71E 2 Al dal AR
dole wgasl B & Sk AUREe S wadE Aol

ALEJHA

1997 Afe o} 2005\d EE WEJPA = CBDRES 283t glof ti-zo]
AdZog o folr] gle FEMP F7ke} di PRl HIFESAD Z7t2
o EHA AAE Al ot FEAL IS WEAAM ] &4 B uldl,
LAk &S AU B WA g FEdt Jdd) vjREAl =7}
T 3 WERME HEs i o, X dME o g Tt wWiEE A5
2 2a3lA] okghth2) AN A0ZE ‘RE Aol Fok A4z 13 e}
Heshs o9 “oldg A& AAAL AL kL o, F&Ale] E3HEA]
ofydt GAl=ol thatele ofwdt M2 ToE EetA d3S WAL Sl

=
>
o
-
-|-l
1o
i
1o
offt
=)
Ne,
4
e
ol
o
rE

ADPE “BE WAl 484
tﬂ;d E #go 7 “E

=2

Sk ok ahe] Az oA, WA 4] mE
7

O~
T
FAH DS 22T s gt T:E ADPEAS SW

21) D. J. Ciplet, T. Roberts, M. Khan, “The politics of international climate adaptation funding:
justice and divisions in the greenhouse”, Global Environmental Politics 13(1), 2013; Pieter
Pauw et al., supra note 2, p. 5.

22) M. Weisslitz, “Rethinking the Equitable Principle of Common but Differentiated
Responsibility: Differential versus Absolute Norms of Compliance and contribution in
the Global Climate Change Context”, 13 Colorado Journal of International Environmental
Law and Policy, 2008, pp. 473-484; M. Brookman, “A Review of the book: Equality
Among Unequals in International Environmental Law”, 25 Colombia Journal of
Environmental Law, 2000, pp. 370-371.
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2120113 cukEgE AAol= CBDRO| &3k AdFo] §i9it). viziAZ, 2012
COPI8(=3H¢t 2013\d COPI9(RIZAME) F3 AR L Foko 489 “dHEe
s dubdo AFsial g #oln CBDRE WAIHoZ AxshA| &gt 1
U ADPEA2 Fopde] 2ol whe} o]Fofajof St 24 Fopite] 92 F o}b}ol
CBDR2 1 A=A ADPY| 9JdAbgolet & 4 glom AAZ B AES
CBDRo] ADPe] #¢je] dilojgh= Y-S Hel vf 014.25 whztA] ’ﬂﬂ%ﬁﬂﬂl
atolA Az - TR 7] ool Qlo] =g Folal ‘RE YT A8E
F e oFE P48 doli= CBDRY d¥o] 4zl dJgts & Ao|u}.

20143 COP20(2jn}) AA A= 2015d¢] CBDR-RC Y=L ulejal= o] 8429]
Fefo olzeof & PA=EY| &S FxFoRM, CBDRO| BA=E3] DA
Ao Ao E FAsHA EHUrk20) thit F Folde DA EA ol =71
Aere gt ehs 8o F7E e, Ao E o2l ¢zl i AL
CBDR-RCY] #Adl B} B&¢] A =9l3t Aolgta Frlsla ot &, ZA=
£ =] o] Mgl wet 359 2o ApEstE 9w Wl vrtok gkt
= Aotk vk b A7ZhoNE $] ©AE 7]E CBDR-RC U3 oA 9] /=
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.\

23) Decision 1/CP.17, Establishment of an Ad Hoc Working Group on the Durban Platform
for Enhanced Action, FCCC/CP/2011/9/Add.1, para. 2: “Also decides to launch a process
to develop a protocol, another legal instrument or an agreed outcome with legal force
under the Convention applicable to all Parties, through a subsidiary body under the
Convention hereby established and to be known as the Ad Hoc Working Group on the
Durban Platform for Enhanced Action;”

24) Decision 1/CP.19, Further advancing the Durban Platform, FCCC/CP/2013/10/Add.1.

25) Pieter Pauw et al., supra note 2, p. 16.

26) Decision 1/CP.20, Lima Call for Climate Action, FCCC/CP/2014/10/Add.1, para 3:
“[+-] Underscores its commitment to reaching an ambitious agreement in 2015 that reflects
the principle of common but differentiated responsibilities and respective capabilities, in
light of different national circumstances;”

27) C2ES, Differentiation in a 2015 Climate Agreement, Center for Climate and Energy
Solutions, 2015, p. 2.

28) Ibid.
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29) Decision 1/CP.19, Further Advancing the Durban Platform, FCCC/CP/2013/10/Add.1, para.
14.
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30) ADP, Summary of the round tables under Workstream 1 on the 2015 agreement ADP
2, part 1, note by the co-chairs (2013.5.21).

31) R. Dellink et al., supra note 7, Pieter Pauw et al., supra note 2, p. 18.

32) C2ES, supra note 27, p. 4.
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33) 2oldr) oz )7t 28-S tE A ADP Workstream [o4 2013 109 8o A|=3k
EA oA “dZo] ZA3 7]F AA|"(principle based reference framework)E ket Z=
o|&fat Metol| - ik, Submission by Swaziland on behalf of the African Group - Workstream
I of the ADP (2013.10.8.), para. 4.

34) C2ES, supra note 27, p. 4.

35) Decision 1/CP.20, Lima Call for Climate Action, FCCC/CP/2014/10/Add.1 (2015.2.2.), para. 9:
“[--] Reiterates its invitation to each Party to communicate to the secretariat its intended
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nationally determined contribution towards achieving the objective of the Convention as
set out in its Article 2;”

6) Ibid., para. 10: “[---] Agrees that each Party’s intended nationally determined contribution
towards achieving the objective of the Convention as set out in its Article 2 will represent
a progression beyond the current undertaking of that Party;”

37) Byrd-Hagel Resolution, Senate Resolution 98, 105" Congress, 143 Cong. Rec. S8138.

38) Pieter Pauw et al., supra note 2, p. 27.
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39) Pieter Pauw et al., ibid; P. Christoff, “The Bali roadmap: Climate change, COP 13 and
beyond”, 17(3) Environmental Politics, 2008, p. 467.

40) See, e.g., United States Government, U.S. Submission on Elements of the 2015 Agreement
(2014.2. 12.), p. 1; H. Winkler, L. Rajamani, “CBDR&RC in a regime applicable to all”,
Climate Policy 14(1), 2013, pp. 6-7.

41) United States Government. U.S. Submission on the 2015 Agreement (2013.10.17.), p. 3; United States
Government, U.S. Submission on Elements of the 2015 Agreement (2014.2.12.), p. 1; United States
Government, U.S. Submission - September 2014 (2014.9.17.), p. S.

42) H. Winkler, L. Rajamani, supra note 40, pp. 6-7.

43) EU, Submission of Italy and the European Commission on Behalf of the European Union
and its Member States (2014.10.14.), p. 4.
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44) D. Torney, Outsiders’ Perceptions and EU Influence in the World: the Case of Climate Change,
NFG Working Paper No. 4/2013, p. 10.

45) EU, supra note 43, p. 3.

46) EU, Further Elaboration of Elements of a Stepwise Process for Ambitious Mitigation
Commitments in the 2015 Agreement (2013.9.16.), p. 3.

47) EU, Submission by Greece and the European Commission on Behalf of the European Union and
its Member States (2014.5.28.), p. 3; EU, supra note 43, pp. 3-4.
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48) P. Stalley, “Forum: Principled Strategy: the Role of Equity Norms in China’s Climate
Change Diplomacy”, Global Environmental Politics 13(1), 2013, p. 3.

9) Government of China, China’s submission on the work of the Ad Hoc Working Group
on Durban Platform for Enhanced Action (2013.3.5.), p. 1, para. 2; Government of China,
China’s Submission on the Work of the Ad Hoc Working Group on Durban Platform for
Enhanced Action (2014.3.6.), pp. 1-2.

50) Government of India, Submission by India on the work of the Ad Hoc Working Group
on the Durban Platform for Enhanced Action: Workstream I, 2013.
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51) Government of Brazil, Views of Brazil on the implementation of all the elements of Decision 1/CP.17,
(a) matters related to paragraphs 2 to 6, on the work of the Ad Hoc Working Group
on the Durban Platform for Enhanced Action (2013.9.13.).

2) 1ISD, “Summary of Warsaw Climate Change Conference”, Earth Negotiations Bulletin 12,
International Institute for Sustainable Development, 2013.

53) Government of Brazil, Views of Brazil of the Elements of the New Agreement under the
Convention Applicable to All Parties (2014.11.6.), p. 1, para. 2.

54) Ibid., p. 3, para. 1.
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56) Government of Brazil, Views of Brazil of the Elements of the New Agreement under the
Convention Applicable to All Parties (2014.11.6.), p. 5.

57) Pieter Pauw et al., supra note 2, p. 21.
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58) AOSIS, Proposal by the Alliance of Small Island States for the survival of the Kyoto
Protocol and a Copenhagen Protocol to enhance the implementation of the United Nations
framework convention on climate change, 2009.

59) AOSIS, Implementation of all the elements of decision 1/CP.17, (a) matters related to
paragraphs 2 to 6: submission by the Republic of Nauru on behalf of the Alliance of
Small Island States (A0SIS), 2013.

60) K. Hallding, M. Olsson, A. Atteridge, A. Vihma, M. Carson, M. Romén, Together Alone:
BASIC Countries and the Climate Change Conundrum, Nordic Council of Ministers, 2011,
p. 101.

61) L. Rajamani, “The Changing Fortunes of Differential Treatment in the Evolution of
International Environmental Law”, International Affairs 88(3), 2012, p. 620.

62) 1ISD, “Summary of Bonn Climate Change Conference (2013.4.29.-2013.5.3.)”, Earth Negotiations
Bulletin 12, International Institute for Sustainable Development, 2013.

63) Pieter Pauw et al., supra note 2, p. 27.
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65) Government of Switzerland, Submission by Switzerland on Differentiation (2015.2.5.), pp. 1-3.

66) Government of Australia, Submission to the Ad-Hoc Working Group on the Durban Platform for
Enhanced Action (ADP) on the 2015 Agreement (2014.5.28.), p. 1.

7) Government of Australia, Submission to the Ad-Hoc Working Group on the Durban Platform for
Enhanced Action (ADP) on the 2015 Agreement (2014.10.13.), p. 1

68) New Zealand, Submission to the Ad Hoc Working Group on the Durban Platform for
Enhanced Action - Work Stream 1 (2014.3.14.), p. 6, para. 20.

69) New Zealand, Submission to the Ad Hoc Working Group on the Durban Platform for
Enhanced Action - Work Stream 1 - Elements of the 2015 Agreement (2014.10.8.), pp.
7-8, paras. 8-10.

70) Canada, Canada ADP Submission (2014.6.6.), p. 3.

71) Russian Federation, Submission of information, views and proposals on the work of the
Ad Hoc Working Group on the Durban Platform for Enhanced Action: approaches to
2015 Agreement (2014.4.30.), pp. 1, 2.

72) Government of Mexico, Submission by Mexico to the Ad-Hoc Working Group on the Durban
Platform for Enhanced Action (ADP) - 2015 Agreement: Indicative elements for a Legally
Binding Instrument (LBI) (2014.5.29.), pp. 2-3.

3) Government of Bolivia, Proposal on the Compound Index of Countries’ Participation in the
Global Emissions Budget under the Convention Applicable to All Parties (2014.11.20.),
pp. 1-2.

74) Government of Singapore, Submission by Singapore to the Ad Hoc Working Group on
the Durban Platform for Enhanced Actions (ADO) - Workstream 1 (2014.5.22.), pp. 1-2.

75) Government of Japan, Submission by Japan - Information, views and proposals on matters
related to the work of Ad Hoc Working Group on the Durban Platform for Enhanced
Action (ADP) Workstream 1 (2014.5.14.), p. 1.

6) Government of Japan, Ad Hoc Working Group on the Durban Platform for Enhanced Action

- Submission by Japan (2014.10.13.), p. 1.

Government of Swaziland, Submission by Swaziland on behalf of the Africa Group In

respect of Workstream I: 2015 Agreement under the ADP (2013.4.29.), p. 2.

Government of Sudan, Submission by Sudan on behalf of the Africa Group: Elements

of the draft negotiation text under the ADP (2014.5.31.), p. 2.

Ibid., p. 3.

LMDCs, Submission on Elements of the 2015 Agreed Outcome (2014.3.8.), p. 3.

LMDCs, Proposal from the Like-Minded Developing Countries in Climate Change (LMDC) -

Decision X/CP.20 - Elements for a Draft Negotiating Text of the 2015 ADP Agreed

Outcome of the UNFCCC (2014.6.3.), pp. 3, 4.

71

78

79
80
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83) Coalition for Rainforest Nations, Submission of Views on the Work of the ADP (2014.6.2.),
p. 2.
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[Abstract]

‘Common But Differentiated Responsibilities under the
Post-2020 Climate Change Regime

- Focused on the Analysis from International Law Perspective and a Review

on Recent ADP Negotiations -

Lee, Jaehyoung
(Professor, School of Law, Korea University)

Lee, Cheon—Kee

(Researcher, Legal Research Institute, Korea University)

Under the United Nations Framework Convention on Climate Change and
international negotiations thereunder, the principle of “Common But
Differentiated Responsibilities”(CBDR) has long been a pivotal concept for
differentiation between developed and developing countries. In particular, under
the ongoing ADP negotiations which aim to develop a 2015 Agreement which
will be applied from the Post-2020 period and onwards, developing countries are
still arguing for differentiation based on fixed categories of states which
distinguish between developed and developing countries. On the contrary, many
developed countries including the United States strongly resist against such
categorization under a new climate change regime, arguing that ‘all’ Parties
should be subject to one single legal framework as a whole and the evolving
concept of CBDR can only be reflected upon in context of each specific
obligations.

Against this backdrop, in this paper the authors firstly examine the normative
meaning, legal status, and negotiating history of CBDR; secondly, shed light on
relevant provisions under UNFCCC and Kyoto Protocol, and bifurcated state
categorization thereunder; lastly, analyze Party submissions to, and recent
discussion under, the ADP negotiations and discuss how CBDR can eventually
be embodied and reflected upon under the 2015 Agreement for each major
‘pillars’ including mitigation and adaptation.
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